
BEFOIlETHE

~,b,ral CltoUtUtuuiratiolt.s caoUtmt.s.siott

RECEIVED
OCT 151M2

FE~AAL e<*MUNICATIONS COMMISSION
tJFlCE OF THE SEC~ETARY

l

WASHINGTON, D.C. 20554

)
In re Application of )

)
GAF BROADCASTING COMPANY, INC. )

)
For Renewal of License of station )
WNCN(FM), New York, NY )
-----------------)

To: The Chief, Mass Media Bureau

File No. BRH-901201WL

CONJOLIDATID RESPONSE AND MOTION TO STRIKE

GAF BROADCASTING COMPANY, INC.

FLEISCHMAN AND WALSH
1400 sixteenth Street, N.W.
suite 600
Washington, D.C. 20036
(202) 939-7900

Its Attorneys

Dated: October 15, 1992

i



,

TAiLE or CON'l'IJIJ'S

Summary . . . . . . . . . . . . . .

~21<:Jc~~()\lI1Cl • • • • • •• •••••••• ••••

Resolution of the NAACP's Petition . . • • . • • • . • .

Class' Hearing Request. . • . • . . • • . • • . . . • •

NAACP's Ex Parte Waiver. • • . . . • . . . . . . • • • •

i

2

3

7

11



Summery

GAF Broadcasting Company, Inc. ("GAF"), licensee of

WHCN(FM), New York, NY, herein responds to various comments on

its settlement agreement with the NAACP filed by Class Enter

tainment and Communications, L.P. ("Class"), the Listeners'

Guild, Inc. and the Fidelio Group, Inc. ("Fidelio") (the

"Commenters"). Two of the Commenters are self-interested

applicants for WHCN's frequency, who have never before com

mented on WHCN's EEO record.

The Commenters assert that the proposed settlement cannot

fUlly resolve the allegations raised by the NAACP's Petition To

Deny WNCN's renewal application, despite the NAACP's own repre

sentations in the Joint Request For Approval Of Settlement

Agreement that it would. GAF recognizes that WHCN's complete

renewal record, like that of every radio licensee, is sUbject

to full review at renewal time, and does not seek to avoid such

review. GAF does sUbmit, however, that the NAACP is entitled

to obtain assurances from GAF which resolve its concerns, and

thus seek dismissal of its Petition. The NAACP did not simply

withdraw its Petition for money, as Fidelio infers, but because

GAF has agreed to adopt modifications to its EEO practices

involving the NAACP itself. The fact that the NAACP is now

satisfied that WHCN's future EEO program will be effective is

clearly relevant to the Commission's consideration of WNCN's

EEO performance.



Itf

- ii -

GAF also moves herein to strike certain portions of Class'

comments which constitute an unauthorized request for hearing

issues. Class, a self-interested applicant for WNCN's

frequency, never before raised EEO issues concerning the

station. It should not be permitted to supplement its Petition

To Deny with additional arguments now, more than a year late,

or to file a motion to enlarge prior to designation of a

hearing.
---..-'

Finally, the Commenters object to the NAACP waiving its ex

~rte right to be present during any presentation by GAF to

advocate approval of the Joint Request or dismissal of the

NAACP's Petition To Deny. In doing so they misunderstand the

Joint Request. While the NAACP waived its 2Kn right to be

present during any presentation to advocate the grant of their

Joint Request, it did not purport to waive SOY other party's

rights.
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GAF Broadcasting Company, Inc. ("GAF"), licensee of

WNCN(FM), New York, NY, herein responds to the Comments On

Joint Request For Approval Of Settlement Agreement filed by

Class Entertainment and Communications, L.P. ("Class") and

Response of Listeners' Guild, Inc. (the "Guild") to Joint

Request For Approval Of Settlement Agreement, both filed on

September 29, 1992, and to the Comments Of The Fidelio Group,

Inc. ("Fidelio") Concerning Joint Request For Approval Of

Settlement Agreement, filed October 5, 1992. (Hereafter, the

three groups are collectively referred to as the "Commenters.")
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GAF also moves to strike portions of Class' Comments which

clearly constitute an illegitimate request for hearing issues.

Backgroupd

The NAACP filed a Petition To Deny GAF's renewal applica

tion for WHCN on May 1, 1991, in which it questioned the

station's EEO record. GAF contested those allegations as part

of its July 1, 1991 Consolidated opposition To Petitions To

Deny ("Consolidated Opposition") which, GAF believes, fully

established that WHCN has maintained an effective EEO program.

Nevertheless, GAF entered into negotiations with the NAACP

which resulted in a settlement agreement filed with the

Commission on September 14, 1992, pursuant to which WHCN would

adopt modifications to its EEO procedures as specified therein.

The Joint Request For Approval Of Settlement Agreement

filed by the NAACP and GAF represented that their agreement, if

approved, would fully resolve the NAACP's allegations, and

requested that no EEO conditions be imposed on WHCN in connec

tion with the disposition of its renewal application. In

addition, the NAACP waived its ex parte right to be present

during any presentation by GAF to advocate approval of the

Joint Petition and dismissal of the NAACP's Petition To Deny.

Two of the Commenters, Class and Fidelio, are not pUblic

interest groups but rather self-interested competing applicants

for WHCN's frequency. Neither has ever before commented on
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WNCN's EEO record. The Guild does purport to represent WNCN

listeners, although its longtime Chairman is now pursuing the

station for himself as the principal of Fidelio. None of the

three Commenters sPecifically objects to the settlement itself.

Each seeks to preserve the allegations of the NAACP, however,

despite the fact that NAACP is now satisfied that its concerns

have been resolved.

Re.olutioD of the 1AAQI'8 Petition

Initially, the Commenters assert that the proposed settle

ment cannot fully resolve the allegations raised in the NAACP's

Petition To Deny, despite the NAACP's own representations in

the Joint Request that it would. Class, for example, argues

that "GAF may not use the settlement agreement with the NAACP

to avoid a full evaluation of its EEO record." On the

contrary, GAF recognizes that WNCN's complete EEO record, like

that of every radio licensee, is SUbject to review by the

Commission's staff at renewal time. In no way does it seek to

"avoid" this review. Thus, GAF has fUlly responded to the

Commission staff's May 10, 1991 request for additional data

concerning WNCN's EEO record as part of its Consolidated

Opposition. Clearly, GAF's settlement with the NAACP does not

seek to preempt the regUlar processing of its renewal

application.
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GAF does sUbmit, however, that the NAACP, as a private

petitioner, is entitled to obtain assurances from GAF which

will resolve its concerns, and thus seek the dismissal of its

Petition. Fidelio asserts that the pUblic interest cannot be

"ignored" where a private party seeks to withdraw the questions

it raised "in return for certain consideration." But Fidelio's

inference that the NAACP withdrew its concerns just for money

ignores the plain truth. While the NAACP would receive reim

bursement of its expenses -- which is perfectly proper -- GAF

has aqreed to adopt modifications to its EEO practices which

satisfy the NAACP's concerns. Indeed, these practices will

involve the NAACP itself. For example, GAF will notify the

NAACP and other organizations chosen in consultation with the

NAACP of job openings, implement a modified minority internship

program in consultation with the NAACP, and endeavor to meet at

least twice yearly with the NAACP. Such a settlement is fully

consistent with FCC EEO policy, which is to enforce affirmative

action requirements primarily through prospective remedies.

Beaumont Branch of the NAACP v. FCC, 854 F.2d 501, 507 (D.C.

Cir. 1988).

The NAACP obviously believes that the settlement will

fUlly satisfy its concerns with WNCN's EEO program and serve

the public interest. The fact that the NAACP is now satisfied

that WNCN's future program will be effective, and believes that
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no EEO oonditions need be imposed, is clearly relevant to the

Commission's review of WNCN's EEO record.

The Commenters support their arguments by citing Dixie

Broadcasting, Inc., FCC 92-391, Hoo, released september 3,

1992, in which the Commission allowed the NAACP to withdraw its

petition to deny a renewal application pursuant to a settlement

with the licensee, but nevertheless designated the renewal

application for hearing. The Co~ission's order in Dixie

Broadcasting did not consider the NAACP's allegations, however,

but rather those of the National Black Media Coalition, which

did not participate in the settlement agreement. Moreover, the

Commission designated the application for hearing because U[i]n

the renewal application, opposition pleading and three

responses to Commission inquiries, the licensee appear[ed] to

have misrepresented critical facts about its EEO program. u Id.

at ! 12. After repeatedly representing under penalty of

perjury that it had only 20 hiring opportunities during the

license term, the licensee finally admitted that there were

actually 104 such opportunities. The Commission found that the

licensee's inconsistent and erroneous responses raised

substantial and material questions concerning not only its

candor but the station's EEO program.

In contrast, none of the parties has here argued that GAF

misrepresented its EEO data. Indeed, the NAACP's arguments

were based entirely on the data filed by GAF. The fact that
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the Commission designated a hearing in a case involving blatant

misrepresentations, where a second petitioner's allegations

remained outstanding, does not here require the Commission to

disregard the NAACP's request that its petition be withdrawn.

Both Class and the Guild emphasize that WNCN's 1991 Annual

Employment Report indicated two fewer minority employees

overall (6 of 28), including one fewer in the top four cate

gories (3 of 25), than in 1990. They fail to report that

WNCN's overall employment of minorities was still 57 percent of

parity with the available work force, well within the Commis

sion's guidelines. 1 As GAF demonstrated in its Consolidated

Opposition, overall minority employment at WNCN has exceeded

those guidelines every year during the license term. Consol-

idated opposition at 49, Exhibit 5. GAF's minority employment

continued to achieve 57 percent parity in March of 1992, the

period covered by its most recent Employment Report. Although

top four employment at WNCN fell to 32 percent of parity in

1991,2 this processing guideline is not decisive in and of

.itself where a licensee has otherwise made genuine

oftorruitinandminories.otF]ailssingto mmiceson'his processing guidelinesisnotin andof p e r c e n t m i n o r i t y e m p l o y m e n t a t WNCN6 c h

andpercentminorityin

percentt o p f o u r minority

e m p l o y m e n t

a t W N C N 332andpercent

minorityin
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demonstrate the inadequacy of a lic.nsee's EEo,efforts." Miami

Renewals, 5 FCC Rcd 4893, 68 RR 2d 147, 150 (1990). See

Catawba Valley Broadcasting Co., 3 FCC Rcd 1913, 64 RR 2d 1207,

1209 (1988), pet. for recon. dismissed, FCC 89-99, released

April 10, 1989 (the processing gu~delines are not quotas or

numerical goals which, if not attained, warrant FCC sanction;

the focus of review is whether efforts
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in this comparative renewal proceedinq." Class further claims

that U[e]ven if the commission determines that a basic quali

fications issue shall not be specified aqainst GAF, it should

authorize inquiry into GAF's EEO record under the renewal

expectancy element of the standard comparative issue." Class

Comments at 3.

GAF respectfully requests that these claims now be

stricken as unauthorized requests for hearinq issues.

Initially, Class utterly failed to make any alleqations

concerninq WHCN's EEO record in its Petition To Deny, which it

filed one day prior to the final deadline for such petitions-

May 1, 1991. See 47 C.F.R. 73.3584(a}. It may not supplement

that Petition now, well over one year later, throuqh a pleadinq

disinqenuously titled as comments. Moreover, contrary to

Class' reference to "this comparative renewal proceedinq," no

hearinq has been desiqnated. As Class is well aware, the

Commission will not accept a motion to add hearinq issues prior

to release of a hearinq desiqnation order. Bennett Gilbert

Gaines,s FCC Rcd 2052 at t 7 (HDO 1990); Fox Television

Stations, Inc., 5 FCC Rcd 5255 at n. 3 (HDO 1990).

As the Court of Appeals has pointed out, "because its

affirmative action policy is prospective, the Commission rarely

holds hearings on renewal applications solely for the purpose

of investigating a licensee's affirmative action performance."

Beaumont Branch of the NAACP, 854 F.2d at 507; Bilingual
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Bicultural Coalition v. FCC, 595 F.2d 621, 628 (D.C. Cir.

1978). In most cases, substantial and material questions of

fact warranting a hearing may be shown by evidence of "actual

discriminatory conduct" but not by minor statistical

disparities between a licensee's EEO data and the available

minority work force. Even evidence of substantial statistical

disparities may not require a hearing. 595 F.2d at 629. As

noted above, the case relied upon by Class, Dixie Broadcasting,

involved substantial and material questions flowing from a

licensee's lack of candor concerning its EEO record. In the

present case, the NAACP neither presented evidence of nor

alleged any instances of misrepresentation or intentional

discrimination by GAF. 3 Moreover, as demonstrated in the

Consolidated opposition, there are no substantial statistical

disparities rising to the level that would require ahearing. 4

3 The Guild's Petition To Deny did incorporate by reference
.~. allegations it previously made in a Petition To Deny GAF's 1988

transfer applications, File numbers BTCH-880322GF and -880322GG.
These allegations included the claim that GAF had engaged in age
discrimination. The Commission recently dismissed that charge
because it had never been brought before the appropriate agency,
the EEOC, in an order affirming the Mass Media Bureau's denial of
the Guild's Petition. The Commission expressly stated that its
order was dispositive on the matters it considered which were
incorporated in petitions to deny GAF's renewal application for
WHCN. GAF Corporation, 70 RR 2d 1505 at n. 28 (1992), appeal
pending.

4 Indeed, GAF's Consolidated opposition demonstrated a number of
factual inaccuracies in the NAACP's Petition. For example, while
the Petition claimed without support that WNCN consistently had
the poorest EEO record of all New York City licensees, half of

(continued•.. )
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Accordingly, there is absolutely no factual support for Class'

claim to a basic qualifying issue based upon GAF's EEO record.

Finally, the Commission should not ignore Class' tactics

in seeking issues now through its Comments on a settlement

agreement. Class, an applicant for WNCN's frequency, previ-

ously submitted a Petition To Require Filing Of Early Renewal

Application and a Petition To Deny which simply parroted the

meritless character issues previously made by the Guild in its

Petition To Deny GAF's 1988 transfer application. As the

commission observed concerning Class' initial Petition:

Class' contention that a hearing is required was
based on essentially the same matters presented to
the Commission by the Guild. Class offered no
independent information based on its own knowl
edge. GAF Corporation, 70 RR 2d at n. 27.

The Commission subsequently resolved those allegations

completely in GAF's favor, and made its determination binding

on this proceeding. Faced with the loss of its only "issue" in

its challenge to an award-winning radio station, Class now

seeks to exploit the NAACP's Petition To Deny as it previously

exploited the Guild's -- despite the fact that the NAACP's

concerns have now been resolved to that petitioner's satis-

4( ••• continued)
the stations in the market had poorer records in 1990 than WNCN.
Moreover, the assertion that WNCN's record was almost identical
to that which led to the imposition of reporting conditions in
1978 was also wrong. The NAACP also overstated the level of
minorities in the New York City labor force. See Consolidated
opposition at 48-65, and Exhibit 11.
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faction. At a time when the Commission is rightly concerned

with abuses to its renewal procedures by competing applicants,

it should not permit an experienced renewal challenger such as

Class to cynically manipulate the arguments of others for its

own strategic purposes.

'aACP's Ex Parte waiver

Finally, the Commenters object to the NAACP waiving its ex

parte right to be present during any presentation by GAF to

advocate approval of their Joint Petition or dismissal of the

NAACP's Petition To Deny. For example, Class asserts that GAF

and the NAACP may not "unilaterally" waive the ex parte rules

to its "detriment."

Unfortunately, the Commenters' objections in this regard

are based on a misunderstanding or distortion of the Joint

Request. While the NAACP has waived its own rights to be

present during any presentation to advocate the grant of the

Joint Request, it did not purport to waive gny other party's

rights. Should GAF seek to make a presentation to the

Commission's staff on this matter (which it has not done), it

would strictly observe the ex parte rules by providing appro

priate notice and an opportunity to be present to the other

parties. Although it is difficult to understand exactly how

Class and Fidelio would be prejudiced, given that neither

raised EEO issues or opposed the substance of the settlement



*

- 12 -

between GAF and the NAACP, their ex parte riqhts would

certainly be observed.

Respectfully sUbmitted,

GAF BROADCASTING COMPANY, INC.

By:
Arthur H. Hard
Christopher G.
Fleischman and
1400 Sixteenth Street, N.W.
Washinqton, D.C. 20036
(202) 939-7900

Its Attorneys

Dated: October 15, 1992
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